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IN THE SUPREME COURT OF THE STATE OF IDAHO

)
)
)
Plaintiff-Respondent,
)
V.
)
)
DAVID P. HOCHSTETLER,
)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)
STATE OF IDAHO,

NO. 46222-2018
ADA COUNTY NO. CR0l-17-46726
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
David Hochstetler contends that the district court abused its discretion when it imposed a
consecutive sentence in this case. The State correctly points out that he inadvertently misstated
the nature of the prosecutor's sentencing recommendation in his Appellant's Brief (per the plea
agreement, the prosecutor actually recommended consecutive sentences).

Mr. Hochstetler

apologizes for his unintentional misstatements in that regard.
That correction does not, however, change the merits of his argument on appeal. The
district court still abused its discretion by ordering consecutive, instead of concurrent, sentences.
The State's assertion that Mr. Hochstetler invited that error is contradicted by the record, as
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defense counsel specifically stated, "I would join [the prosecutor] and ask for this to be
concurrent, for what it's worth." (Tr., Vol.2, p.13, Ls.5-6.)
Additionally, the State's arguments on the merits fail to show that the district court's
reasoning for ordering the sentence it did was consistent with the applicable legal standards or
showed an exercise of reason. As such, the district court abused its discretion and this Court
should either reduce Mr. Hochstetler's sentence as it deems appropriate or, alternatively, remand
this case for a new sentencing hearing.

Statement of the Facts and Course of Proceedings
The statement of facts and course of proceedings were previously articulated in
Mr. Hochstetler' s Appellant's Brief. With one exception, they need not be repeated in this Reply
Brief. The statement of facts and course of proceedings from the Appellant's Brief are otherwise
incorporated herein by reference thereto.
The clarification is that there was not a joint recommendation as to whether to make the
sentence concurrent. Per the plea agreement, the prosecutor recommended that the sentence in
this case be consecutive to any other holds Mr. Hochstetler had. (See Tr., Vol.1, p.6, Ls.4-6;
Tr., Vol.2, p.9, L.22 - p.10, L.1.) Mr. Hochstetler's attorney recommendation began by stating,
"I would join [the prosecutor] and ask for this to be concurrent, for what it's worth, but I do think
they [Mr. Hochstetler and his uncle] are kind of equal in this." (Tr., Vol.2, p.13, Ls.5-6.) Trial
counsel pointed to various mitigating factors, and concluded, "So -- well, essentially, I ask that
he be treated the same as his uncle. And he wants the Court to know he's going to do much
better in the future." (Tr., p.14, Ls.1-4.)
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ISSUE
Whether the district court abused its discretion by imposing an excessive sentence on
Mr. Hochstetler.

ARGUMENT
The District Court Abused Its Discretion By Imposing An Excessive Sentence On
Mr. Hochstetler

A.

This Error Was Not Invited By Trial Counsel's Sentencing Recommendation
Trial counsel's specific recommendation to the district court was to join the prosecutor's

recommendation, but "for what it's worth," to ask that the sentences be run concurrently.
(Tr., Vol.2, p.13, L.5 - p.14, L.4; see Resp. Br., p.4 (the State acknowledging defense counsel's
specific request was for the sentences to be run concurrently).)

As such, his request

Mr. Hochstetler "essentially" be treated the same as his uncle, who also got a sentence of five
years, with one year fixed, was, therefore, to join the prosecutor's recommendation regarding the
length of the underlying sentence. As such, there might have been an invited error argument if
Mr. Hochstetler had challenged the length of the underlying sentence, but he has not. (See
generally App. Br.) However, there is no invited error in regard to the decision to impose

consecutive sentences, particularly given trial counsel's express recommendation to the contrary.
Since that is the aspect of the sentence that Mr. Hochstetler has challenged, the State's invited
error argument is misplaced and should be rejected.

B.

The District Court's Rationales For The Consecutive Sentence It Imposed Demonstrate It
Was Not Exercising Reason In Making That Decision
On the merits, the State's argues that this Court should try to read words into the district

court's statements to create a potentially-valid basis for its decision rather than evaluate what the

3

district court actually said. Specifically, it asked this Court to read the district court's statements
as saying the consecutive sentence would not require Mr. Hochstetler to "spend additional time
in prison beyond the fixed time imposed in this case." (Resp. Br., p.7 (punctuation altered;
emphasis from original).) However, in State v. Van Kamen, the Idaho Supreme Court refused to
affirm a sentencing decision ( specifically, a decision to relinquish jurisdiction) based on what the
district court could have done, or might have meant to say, when making that decision. State v.
Van Kamen, 160 Idaho 534, 540 (2016).

Specifically, the Van Kamen Court noted "the district court certainly could have elected
to not hold a rider review hearing for Defendant, and it could have elected to relinquish based
upon Defendant's prior history and apparent attempt to communicate with the sixteen-year-old
while on his rider." Id. Despite those potential, valid alternative justifications for the decision
the district court made, the Supreme Court still reversed that decision because "the court in its
own words relinquished jurisdiction solely because defendant refused to waive his Fifth

Amendment right," which was not proper. Id. (emphasis added).
Here, too, this Court should refuse to affirm on what the district court might have
intended to do or say, and look at what it actually said. What the district court actually said was
that the consecutive sentence of five years, with one year fixed, "doesn't mean that you have to
spend additional time in prison unless your conduct keeps you there."

(Tr., Vol.2, p.17,

Ls.15-25.) Since that is clearly not true, the district court, just like the court in Van Ko men,
through its own words, acted irrationally when making its sentencing decision, and therefore,
abused its discretion.
In fact, as the State correctly pointed out, Mr. Hochstetler would be required to serve the
new fixed term regardless of whether the sentence was concurrent or consecutive.
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(Resp.

Br., p.10.) As such, the rationale the district court actually gave cannot be read consistently with
the sentence it actually imposed. (See generally App. Br., pp.5-6.) Rather, as the State suggests
(Resp. Br., pp.9-10), the district court's actual words indicate its goal was to impose a sentence
which would extend the period of time Mr. Hochstetler was subject to department supervision,
but one which would not require him to serve an additional period of incarceration unless his
own behavior justified it. 1 (Tr., Vol.2, p.17, Ls.15-25 (the district court stating this sentence only
means "you are eligible for supervision a little longer than you otherwise would be") (emphasis
added).) Ultimately, though, the State's argument in that regard is beside the point - that the
district court's rationale would also be inconsistent with a concurrent sentence does not tend to
show that the district court exercised reason by imposing a consecutive sentence based on that
unreasonable rationale.
Rather, the fact that the rationale the district court actually gave was wholly contrary to
the sentence it actually imposed shows that it did not reach its decision to impose that
consecutive sentence in an exercise of reason. As such, it abused its discretion when it imposed
that sentence. See Lunneborg v. My Fun Life, 163 Idaho 856, 863-64 (2018) (reiterating that one
of the ways the district court can abuse its discretion is by reaching its decision without
exercising reason). As a result, Mr. Hochstetler has asked this Court to grant the only relief
procedurally available to him in this appeal - to reduce his sentence as it deems appropriate (to
make it, as trial counsel recommended, concurrent) or to remand this case for a new sentencing
hearing. (App. Br., pp.I, 7.)

1

Such a sentence could have been accomplished by imposing a new consecutive sentence with
no fixed time. However, as noted in Section A, supra, any error in regard to the length of the
sentence was invited by trial counsel's sentencing recommendation.
5

To that point, a sufficient consideration of the mitigating factors in this record reveals
that a concurrent sentence would still serve the goals of sentencing. (App. Br., pp.6-7.) The
State's response in that regard is unremarkable, and so, no further reply is necessary on that
point. Mr. Hochstetler simply refers this Court back to his argument on pages 6 and 7 of his
Appellant's Brief

CONCLUSION
Mr. Hochstetler respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 18th day of July, 2019.
/ s/ Brian R. Dickson
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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